


[1981-10-29 – Editorial from The Register :] 
The Howes’ conservation restriction decision 

  Dennis selectmen last week released from the terms of a conservation 
agreement a five-acre parcel of land off Seaside Ave., and Howes Street, 
Dennis.  Their action, we believe, represents an unsettling precedent for 
town conservation restriction programs on the Cape and raises a variety of 
questions about how best to handle restriction release requests in future 
cases like that faced by the Dennis board – estate settlements. 
  The land at issue in Dennis had been placed under a 10-year 
development restriction nearly six years ago by the late Esther Howes who 
died in February this year.   In her will Esther Howes left about $8500 cash 
to one group of heirs, two houses and another restricted lot separately to 
three sons, and the property with the conservation restriction in force 
collectively to all three heirs. 
  Attorney for the Howes’ estate argued that state and federal inheritance 
taxes on this basically land-rich legacy could not be met without selling 
something, and that it would be unfair to liquidate the specific bequest to 
any single heir to satisfy the general tax obligation.   The conservation lots, 
the attorney felt, represented the simplest and most just solution.  Denial of 
the request, he said, would have represented a hardship to the heirs. 
  Dennis selectmen showed sensitivity to the Howes’ and their action will 
be viewed by persons contemplating conservation restrictions as flexibility in 
the face of real world problems.   The 10 year contract, afterall, had only 
four years left to run.   The Dennis board placed considerable weight, we 
sense, on the intransigent reputation the conservation program might have 
received if they had failed to give in.  They saw and responded to the law of 
diminishing returns. 
  What disturbs us, however, is the belief that the conservation restriction 
programs are seriously gutted if landowner – town agreements can routinely 
be broken when original landowners die.   The intent of the programs is to 
preserve land from the beat of life.   Restrictions, be they in perpetuity, for 
ten years, or less, obviously are not worth the paper they are printed upon if 
the financial status of the next generation owners determines whether the 
contract carries on. 
  In the Howes’ case, and in future cases, we hope, selectmen will realize 
there are  options when estate tax obligations are the plight.  Releasing the 
land allows it to be sold at its developable value.   But the land has value in 
its restricted condition.  Land with a finite restriction (only a four year wait 
left in the Howes’  case) might fetch a sum quite close to the developable 
value.   Banks or other financial institutions might be willing to mortgage a 
parcel with a release date clearly in view.  Conservation groups, or the town 
itself, might be interested in buying parcels with long term restriction.  The 
point is that restrictions don’t need to be lifted for land to be sold, or for 
money to be raised. 



  Put another way, while selectmen should be sensitive to the alleviation of 
hardship, they have no obligation to break agreements signed by one 
individual in order to help maximize financial gain for different individuals. 
  And selectmen, given that they have only vague criteria to support 
decisions about release, must remember that the wishes of the original 
owner legally and morally outweigh the financial convenience of the heirs, 
especially when creative use of the legal profession is another available 
option. 
  The Howes estate, for example, had assets which were not restricted.  
Crafty lawyers, we feel sure, could have come up with ways to use a salable 
asset willed to one person to settle the tax matter, specifying in return that 
person would accrue a heftier interest in the commonly inherited restricted 
parcels. 
  Two more thoughts make us urge selectmen in the future to take a 
tougher line in matters like this. 
  The first is contracts.   This is an era of broken contracts.   Where once a 
person’s word meant a great deal now countless hours of lawyers paperwork 
is coming to mean less and less.   At the same time cases of hardship must 
be heard, the legitimacy of contractual agreements must be defended, 
generation to generation. 
  The other is the deceased.  A landowner, it must be assumed, enters into 
a conservation restriction knowingly, soberly, and because it achieves 
something he or she wants.   Preservation of open space or wildlife areas is 
often what the landowner wants, and he would presumably want it to 
outlive him. 
  Unless spelled out differently in a will, town selectmen, we believe, 
should look askance at the arguments or survivors or attorneys for 
survivors and assume the person who enters into a conservation restriction 
with the town fully intends it to survive him intact. 
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