[1866-07-13; multipage letter from George A. King to Obed Howes:]
Barnstable July 13. 1866
Obed Howes Esq
Dear Sir
I have yours of the 9th inst. As I understand your case there are
involved in it two parcels of real estate to which somewhat different
principles of law apply. In the first place there is the parcel of which your
people and the other weir Company are tenants in common. With reference
to this, it is a settled principle that tenant in common cannot as against
each other appropriate any portion of the common property. They cannot
erect structures on the estate for their exclusive benefit and shut out from
such part of the estate the other part owners. If one tenant in common
builds upon the common territory his cotenant may enter and remove
whatever is built. This being the law the result as to this parcel is that you
and the other company having built upon the land held in common each
may enter and remove the structure of the other without violating any legal
[next page] right. The only legal remedy applicable to this parcel lies
therefore in a partition of the common estate.
As to the other parcel the Eastham company have no title to the
premises and consequently no right to build upon them. There you have a
perfect right to remove their structures and upon that piece they would have
no right to retaliate. If you can join all the tenants in an action of trespass
there is no question but that they can be made to respond in damages. I
should judge that you were not in a condition to do that as matters now
stand. The title to such land is to be established by deeds or other written
evidence and by descend. The occupation that you would be able to move
would not avail you.
If it is impracticable to get all the owners to join in an action of trespass
you have the same remedy as in the other case viz. partition. If you resort
to this form of remedy you should do so at once in order that a petition may
be prosecuted to a judge in Boston and notice published in the next weeks
Register. I dont know if any thing further to be said in thecase until some
new [next page] facts are developed –
Yours
Geo A King
P.S. the fact that part of the tenant in common are unknown is no obstacle
in the way of partition –
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